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INITIAL STATEMENT OF REASONS 

INTRODUCTION

[bookmark: _Hlk94501584]The Department of Rehabilitation (“Department”) is responsible for administering the provision of vocational rehabilitation services for Californians with disabilities in accordance with United States Code, title 29, section 700 et seq., Welfare and Institutions Code section 19000 et seq., and implementing federal and state regulations (34 Code of Federal Regulations section 361.1 et seq., Cal. Code of Regs., tit. 9, section 7000 et seq.). The vocational rehabilitation program assists Californians with disabilities to obtain, retain, and advance in employment through a variety of services, including career guidance and counseling, job search and interview skills training, independent living skills, on the job training, employment preparation, assistive technology, and other services.

The Department is the sole state agency with full power to supervise every phase of the administration of the State Plan for vocational rehabilitation (VR) services in California, and all decisions affecting eligibility and the nature and scope of the vocational rehabilitation services to be provided must be made by the Department. (29 U.S.C. § 721, Welf. & Inst. Code, § 19005.1.) The U.S. Department of Education approves the State Plan developed by the Department and funds it’s vocational rehabilitation program in large part through an annual grant. (29 U.S.C. § 721, 34 C.F.R. § 361.10.) The vocational rehabilitation program provides approximately 100,000 eligible Californians with disabilities (hereafter “consumers”) with vocational rehabilitation services annually in accordance with state and federal laws and regulations. Consistent with consumer informed choice, the Department works with each consumer to develop an Individualized Plan for Employment (IPE), which identifies the vocational rehabilitation services necessary to achieve the consumer’s specific employment outcome. (34 C.F.R. §§ 361.45, 361.46, Cal. Code of Regs., tit. 9, § 7128 et seq.)

PROBLEM STATEMENT

In August 2024, the California Fourth District Court of Appeals issued a published, precedential decision that impacts the Department understanding and application of its maintenance regulations. The case, Doe v. Dep't of Rehab., 103 Cal. App. 5th 1327, 324 Cal. Rptr. 3d 150, 152 (2024) involved a plaintiff who appealed their fair hearing decision denying their request for rent for an apartment while attending law school for three years. The Department argued that, per its regulations, maintenance support does not cover “long-term,” ongoing expenses such as three years of rent. However, the Court held that the Department could not deny rent support strictly because it is “long-term,” because this would constitute an impermissible categorical distinction. Rather, the Department must assess everyone’s circumstances, considering whether an individual must incur additional shelter costs to receive vocational Department rehabilitation services. The appellate court ruling changes the way the Department analyzes and applies its regulations regarding maintenance support. 
As a result, this rulemaking package brings the regulatory language in alignment with the Doe decision.  

ANTICIPATED BENEFIT

The appellate case decision, Doe v. Dep’t of Rehab., 103 Cal. App. 5th 1327, 324 Cal. Rptr. 3d 150, 152 (2024) has interpreted the law currently in place, and these regulatory changes are simply aimed at bringing the Department regulatory language up to date to reflect the court’s interpretation. These changes are beneficial, if not crucial, for ensuring vocational rehabilitation counselors and consumers reading the maintenance regulations do not mistakenly assume that maintenance support does not cover requests simply because they can be long-term in nature. Rather, the changes will reflect the need for counselors to determine maintenance based on the individual circumstances of each consumer. 

SPECIFIC PURPOSE OF AND RATIONALE FOR EACH PROPOSED AMENDMENT

The specific purpose of each adoption, and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the problem, administrative requirement, or other circumstance that each adoption is intended to address is as follows.
[bookmark: _Hlk197069978]
§ 7019. Maintenance.

Purpose: In §7019(b)(2), the Department deleted “short term” to describe the word shelter. The purpose is to broaden the term of the housing an individual may have. Further, the Department added the wording “beyond an individual’s normal living expenses” to make clear that the maintenance support not only has to be necessary, as stated in subsection (a), it also must be in excess of what the individual’s living expenses were prior to the authorization of the VR service to which the maintenance support is linked. Finally, the Department made minor syntax changes to effectuate these changes. 
[bookmark: _Hlk197070482]Necessity: This language is needed because the Doe decision clarified maintenance support does not solely cover “short-term” shelter costs in contrast to costs that could be considered “long-term.” By removing the phrase “short-term,” the Department ensures counselors and consumers do not mistakenly believe that maintenance is limited by categorical distinctions. The Department added the phrase “beyond an individual’s normal living expenses” to clarify that the Department bases its calculation of maintenance in reference to the consumer’s own baseline/normal costs absent their participation in VR services. By emphasizing that maintenance is “beyond” an individual’s normal living expenses, the Department is aligned with federal regulations, which aim to provide maintenance support because the individual incurred those costs due to their participation in VR services. 
Purpose: In §7019 (c), the Department has eliminated language that used the terms, “long-term” and “ongoing basis” as well as the “individual’s everyday living expenses” to expound on the possibility that long-term maintenance on an on-going basis is now a possibility contrary to the current language in the regulation. Finally, the Department made minor syntax changes to effectuate these changes.
Necessity: This language is needed because the Doe decision clarified maintenance support does not bar shelter and other maintenance costs simply because they are “long-term” or “ongoing.”  By removing these phrases, the Department ensures counselors and consumers do not mistakenly believe that maintenance is limited by categorical distinctions, rather than calculated on an individual basis according to the costs incurred to participate in VR services.
[bookmark: _Hlk199842265]Purpose: The Department deleted the subsections and pinpoint citations in the Reference section at the bottom of the regulation.
Necessity: This is needed for consistency and clarity because the Department began eliminating pinpoint citations and subsections in their Authority and Reference sections in 2021. The chance of state pinpoint citations to federal regulation subsection numbers becoming incorrect, repealed, or renumbered is very high over the course of the Department’s regulation. Some Department regulations do not change as much or as often as the federal regulations and keeping subsections in our rulemaking has caused confusion on behalf of the public who try to use the pinpoint citation and find that the subsection has been renumbered, repealed, or deleted. To embrace consistency and clarity, the Department is trying to eliminate pinpoint citations every time a change is made within our regulations.      
§ 7174. Other Goods and Services--General Provisions.
Purpose: The purpose of deleting “short-term” from §7174 (b)(1) is to stop limiting the provision of goods and services by the Department on this basis. Also, the Department made minor syntax changes and renumbering to effectuate these changes.

Necessity: This language is needed to eliminate any conflation and confusion between maintenance support, and support that falls under “other goods and services”— a separate form of assistance under the Department’s regulations. As the regulations exist now, §7019 on maintenance, and §7174(b)(1) on emergency support contain very similar language. Specifically, both regulations seem to indicate that the Department cannot provide support to an individual simply because it is “long-term” rather than “short-term.” The goal of changing §7174(b)(1) is to disentangle it from §7019 and maintenance support. The phrase “short-term” might trigger association with what will be the old maintenance regulations and therefore collapse one’s understanding of these two regulations as being synonymous with each other. However, they are not. Maintenance support plays a different and distinct role other than support provided under “Other Goods and Services”. Additionally, the rest of §7174(b)(1) is sufficiently clear without the term “short-term.” Section 7174(b)(1) states that financial assistance is available for an “emergency,” and not “to support an individual’s everyday living expenses.” This language is sufficiently clear without the phrase “short-term,” which could be read as a redundancy. 

Purpose: The purpose of deleting §7174(2) is to remove the language listing as other goods and services, “Occasional or emergency purchases of haircuts, handbags, or toiletries for an individual,” as these items are unnecessarily specific and may be encompassed by other regulatory provisions, such as through subsection (a) “emergency financial assistance” or in the maintenance support specific regulation in §7177.

Necessity: Removal of this language is necessary to disentangle “Other Goods and Services” from other services that DOR provides. DOR already provides support for the items listed in §7174(2), but through other mechanisms, including through maintenance support. The purpose of striking this provision is to ensure “Other Goods and Services” plays a distinct role as a catchall regulation for services not otherwise provided for in other regulations, and that are necessary for the individual to achieve the employment outcome specified in his or her IPE. 
Purpose: The Department deleted the subsections and pinpoint citations in the Reference section at the bottom of the §7174.
Necessity: This is needed for consistency and clarity because the Department began eliminating pinpoint citations and subsections in their Authority and Reference sections in 2021. The chance of state pinpoint citations to federal regulation subsection numbers becoming incorrect, repealed, or renumbered is very high over the course of the Department’s regulation. Some Department regulations do not change as much or as often as the federal regulations and keeping subsections in our rulemaking has caused confusion on behalf of the public who try to use the pinpoint citation and find that the subsection has been renumbered, repealed, or deleted. To embrace consistency and clarity, the Department is trying to eliminate pinpoint citations every time a change is made within our regulations.   
[bookmark: _Hlk205904941]§ 7177. Department Provided Maintenance.
Purpose: The purpose of adding “Department Provided” to the title is to eliminate the appearance of two regulations within Title 9 that have the same title. 

Necessity: This change is needed to create clarity and consistency within the regulations so that there are not two regulations within Chapter 3 of Title 9 in the CCRs with the same title of “Maintenance”. The added language delineates that the maintenance discussed within the regulation is provided to an eligible individual by the Department and is not merely a definition of maintenance.

Purpose: Deleting subsection (b) of § 7177 allows the potential for the Department to provide maintenance for what could be characterized as basic living expenses, though regulated, since the sentence in this section seems to categorically prohibit support for basic living expenses. It also deletes the conditional award of “short-term emergency assistance,” as the “short-term” distinction is not definitive per the Doe decision. Accordingly, subsection (c) was renumbered to (b), and the rest of the subdivisions were renumbered accordingly.

Necessity: It is necessary to delete this subsection because it could be seen to create a categorical distinction that was invalidated by the Doe decision. The Department also strives for clarity and consistency throughout its regulations and to maintain such, this section must be deleted. Subsection (c) must be renumbered to subsection (b) since it was deleted. This is necessary to avoid confusion for the reader.

OTHER REQUIRED SHOWINGS – GOVERNMENT CODE § 11346.2(b)(2)-(5)

Studies, Reports, or Documents Relied Upon – Gov. Code § 11346.2(b)(2): The Department has relied upon case, Doe v. Dep't of Rehab., 103 Cal. App. 5th 1327, 324 Cal. Rptr. 3d 150, 152 (2024).

Reasonable Alternatives That Would Lessen the Impact on Small Businesses- Government Code § 11346.2(b)(3)(B): None.

Reasonable Alternatives That Would Be Less Burdensome and Equally Effective – Government Code section 11346.2(b)(4)(A): The Department did consider alternatives such as adding to the maintenance regulation an index of average rental costs by County to establish what would be necessary to pay “in excess” should a consumer have to move from one county to another for VR services. However, the Department rejected this alternative because this would be a substantive change to regulations that is not mandated by the Doe decision and at this time, the Department’s goal is merely to conform the regulations to be in line with what the Doe decision allows. As a result, there are no reasonable alternatives that are less burdensome.

[bookmark: _Hlk214355237]Evidence Relied Upon to Support the Initial Determination That the Regulation Will Not Have A Significant Adverse Economic Impact on Business – Government Code § 11346.2(b)(4): The regulation amendments expand the provision of “maintenance”, i.e. paying for normal living expenses including housing, that are more than what the individual incurred prior to receiving VR services. This expansion is a result of an appellate court decision, Doe v. Dep’t of Rehab. Since the regulation amendments are based entirely on the court decision, the regulation amendments themselves will not result in any impact on business. Ibid.

ECONOMIC IMPACT STATEMENT – GOVERNMENT CODE SECTION 11346.3(B)(1)(A)-(D)  

There will be no economic impact from the proposed regulations because the Doe v. Dep’t of Rehab., decision expanded the definition of “maintenance” and the Department is adopting the language, necessitating these changes to the regulations. The regulations would only affect potential consumers who request maintenance which could mean housing, utilities, and other services that are already being provided to consumers. The increase in services would not change so dramatically to threaten or enrich current businesses. Ibid.

The Department concludes that the proposed regulations are:

1. Unlikely to eliminate any jobs within California.
2. Unlikely to create any jobs in California.
3. Unlikely to create any new businesses in California.
4. Unlikely to eliminate any existing businesses in California.
5. Unlikely to affect the expansion of existing businesses in California.
6. The proposed rulemaking will benefit members of the California public by adding consistency and clarity to the state regulations codifying the changes in case law regarding the vocational rehabilitation program.  DOR consumers will be able to access support for expenses such as shelter, food, and clothing, more than their normal living expenses if incurred because of the individual’s participation in vocational rehabilitation services. As such, the changes will make participation in vocational rehabilitation services for DOR consumers more beneficial.
7. The adoption of this rulemaking will have no impact on the environment. 
8. The Department does not anticipate any benefits to worker safety.
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